IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO 545 OF 2023

DISTRICT : PUNE

Shri Mahesh M. Palkar
Occ-Service,

R/at: A-503, Silver Oak Apartment,
Katraj-Kondhwa Road,
Katraj-Pune 411 046.
Krishnakumar B. Patil,
Occ-Service,

R/at: Malhar CHS, Pimple Gurav,
Pune-61.

Sharad S. Gosavi,

Occ-Service,

R/at: Baner, Pune 411 045.
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...Applicants
Versus

The State of Maharashtra
Through the Secretary,

)
)
School Education and Sports Dept, )
Mantralaya, Mumbai 400 032. )
The Secretary, (Desk-12), )
General Administration Department,)
Mantralaya, Mumbai 400 032. )
Shri S.D Suryavanshi, )
Joint Secretary, )

General Administration Department,)
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4. Shri Nandkumar C. Bedse, )
Additional District Collector )

[Selection] Grade. )...Respondents

Shri S.S Dere, learned advocate for the Applicants.

Ms Swati Manchekar, learned Chief Presenting Officer for the
Respondents.

CORAM : Justice Mridula Bhatkar (Chairperson)

DATE : 10.05.2023

JUDGMENT

1. The applicants pray that the Tribunal be pleased to quash
and set aside the impugned appointment/posting order dated
4.5.2023 thereby posting Respondents no 3 and 4 to the post of
Director, Education since the impugned appointment orders are
contrary to the Recruitment Rules dated 18.1.2018 as well as G.R
dated 17.12.2016 and further direct Respondent no. 1 to continue
the present applicants to hold the additional charge of the post of

Director of Education, on the basis of seniority.

2. Learned counsel for the applicants has submitted that the
applicants are working in the cadre of Director of Education from
the date of their promotion, i.e., by order dated 21.12.2021.
Learned counsel for the applicants has submitted that applicant
no. 1 has been given additional charge to the post of Chairman,
Maharashtra State Council of Examination, Pune w.e.f 24.11.2022
and the applicant no. 2 has been given additional charge to the
post of Director of Education (Secondary and Higher Secondar)
Maharashtra State, Pune w.e.f 28.10.2022 and applicant no. 3 has

been given additional charge to the post of Director of Education
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(Primary), Pune w.e.f 27.10.2022. Learned counsel for the
applicants has submitted that the applicants have been promoted
to the post of Director in the pay band S-29, with pay scale
Rs. 131100-216600 on the basis of Recruitment Rules dated
18.1.2018. Learned counsel for the applicants has submitted that
for appointment by deputation to the post of Director, Education,
as per letter dated 27.1.2022 issued by Respondent no. 1, the
required pay scale for appointment to the post of Director of
Education in the pay band S-29, with pay scale Rs. 131100-
216600. Learned counsel for the applicants has submitted that as
per this letter, the Officers who are in the pay band S-29 with pay
scale Rs. 131100-216600 are to be appointed by way of deputation
to the post of Director, Education. Learned counsel has submitted
that by order dated 4.5.2023, which is under challenge is issued
by the same authority by which two persons, namely, Shri S.D
Suryavanshi, Respondent no. 3 and Shri N.C Bedse, Respondent
no. 4, are appointed by way of deputation on the post of Director,
Education in place of applicants no. 1 & 2. Learned counsel has
submitted that Shri N.C Bedse, Respondent no. 3 has joined.
Learned counsel has further submitted that the Respondents have
appointed Shri Suryavanshi and Shri Bedse, Respondents no 3 & 4
even though they do not fall in the pay band S-29 in the pay scale
Rs. 131100-216600 as they are presently in the pay band S-27 in
the pay scale of Rs. 118500-214100. Learned counsel for the
applicants further points out to the Notification dated 30.1.2019.
By this Notification, the Government has fixed the pay structure
including pay band, grade pay and revised pay matrix of every
cadre in the Department. The Respondents no 3 & 4 fall in the pay
band S-27 in the pay scale of Rs. 118500-214100/-, whereas the
post of Director, Education falls in the pay band S-29 in the pay
scale of Rs. 131100-216600/-.
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Learned counsel for the applicants has relied on G.R dated

17.12.2016 and specifically to Clause 5, which reads as under:-

1)

"s. THRIT ISR / FAAAT ARG AT T fAgerelal fgerelr
OIS WTeltel 31ET T eqcil Tgarel -

(31) Trelrer IRTFUAAEY Ay 3Ry / Fwafery i gfafagerdat
ST AT

() TERaE SOT Haeldid deie} S 3 T a9 ggredr
aryaer A gfdfagedr siaa fafase / Tove Re 3T R
a1 Al gy eardl. defd gerear daraer @EHArd Qs
IMARIAAER  fohel gwmona 9 gfdfagF e sRar Ader Arerad
fafeifeseqor yaor AT FOAT @, § YA FHB HoF Had
HEATIT HATA 29 TFHATIT FACILT fUF IR 7. IR[ER T
AR FHrATerIIAT FfAfAgFcilel U SRUARFCHTT carear qaT Faer
IAT Rg O HETS TS, A AT AT Jdcdrel
UEreAT AATIALT AIATT AT IRNETT FHoX Hadl HEATAT 29 Tl
UeT Sed U¢ Sfafagercial $RUATN e Shell el 30T Jaraer
oA ¢ corbedr AICT WGl U8 $ROATEEl FEROM
FXUAT Frdl. FfAfAgFirear JATeAT HATe HACH & T Ha,
HAEIHS T TR HEAT ATAT oF] IHUIR &ATET.

() () FamvEyr FAEAT RIEaER AvfAdeeeer Fgears
JURYA SAhAAT IANT REFd 3yl fSiegr / yefd fAas
affdiegd Aas sl 3Acar 3ueleyr gluarw, fdar (i)
YeloeTdlel U $RUATHTSY AIT g UTT 3HEAR 3UTsY ATATH 30T
3 3ACAR 39deY oI, Teh guder 3ifae Fremadl anRmR
g 37T FUAIEIcA® IRRTIAT JIAT: ¢ JUhRAT TRSUIER
HYAT YeleaAclel 3ACAR 3Ty FISuAd AT AN forgerel il
ST, fFar (i) T FATGRRAT  IEUTAGA IS hdd
Ffdfgedal sROTTE Tcfe 3 3R IRTEUHA a1 ARl f@gerch

As per this clause the following points emerge:-

No appointment by way of deputation can be made unless
there is a specific provision in the Recruitment Rules.
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2) Such appointments by way of deputation should not exceed
more than 15% of the total cadre strength.

Learned counsel for the applicants has pointed out that
there are total 7 posts in the cadre of Director of Education. Out of
7 posts, 2 are filled in. Learned counsel for the applicants further
relied on the Notification dated 18.1.2018 for the post of Director of
Education in the Maharashtra Education Service, Group-A

(Administrative Branch), Recruitment Rules, 2018.

4. Learned C.P.O submits that both the applicants are working
as Director holding the additional charge of the post, to which the
Respondents by order dated 4.5.2023 appointed Respondents no 3
& 4 by way of deputation and filled in the said post. Learned
C.P.O submits that appointment to the post of Director of
Education in the Maharashtra Education Service, Group-A
(Administrative Branch) are to be made exclusively by promotion
on the basis of merit-cum-seniority from the feeder cadre of Joint
Director of Education and Officers from that cadre who have put in
minimum 3 years of regular service in that post. Learned C.P.O
submitted that today persons holding such qualification and
experience are not available. Learned C.P.O further has submitted
that in all there are 17 posts of Joint Director of Education, which
is the feeder cadre for promotion to the post of Director of
Education. Out of 17 posts, one post of Joint Director is filled in
and remaining posts are vacant. Learned C.P.O further submitted
that as per sub-clause 2 & 4 of Clause S of G.R dated 17.12.2016,
where the posts are vacant, the appointment to the post of Director
of Joint Director by way of deputation can be made and therefore
the Respondents have rightly considered to fill up the two posts of
Director on deputation, because those posts are very important

and cannot be kept vacant.
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5. Rule 3 of the Recruitment Rules to the post of Director of
Education in the Maharashtra Education Service, Group-A
(Administrative Branch), Recruitment Rules, 2018, reads as

under:-

“Rule 3. Appointment to the post of Director of Education
in the Maharashtra Education Service, Group-A
(Administrative Branch) shall be made by promotion of a
suitable person on the basis of merit cum seniority from
amongst the persons holding the post of Joint Director of
Education in the Maharashtra Education Service, Group-A,
(Administrative Branch) having not less than three years of
regular service in that post.”

6. Considered the submissions of both the sides. Perused the
Recruitment Rules dated 18.1.2018. The post of Director of
Education is to be filled in exclusively by way of promotion from
the feeder cadre of Joint Director of Education and the persons
eligible from that cadre who has put in minimum 3 years of regular
service in that post. Perused sub-clause 1 to 10 of Clause 5 of G.R
dated 17.12.2016. Sub-clause 1 & 2 of Clause 5 are important. It
is made clear that in the Recruitment Rules there is no provision to
fill up the post of Director of Education by way of deputation.
However as per sub-clause 2 of Clause 5 in exceptional
circumstances the post can be filled up by way of deputation. As
per sub-clause 2, in case of filling up the post of Director of
Education by promotion, if eligible and suitable candidate is not
available for a period of more than one year, then under such
exceptional circumstances, on deputation for a period of one year
in the beginning or till the candidate is available by way of
promotion, such posts can be filled in by way of deputation. As
per submissions of learned C.P.O, thus two posts, i.e., one post of
the Chairman, Maharashtra State Examination Council, Pune fell
vacant on 1.5.2022 and the second post of Director, Secondary

and Higher Secondary fell vacant on 3.11.2022. Today, it is
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necessary to note the factual position. There are total 7 posts of
Director of Education. These posts can be filled up from the feeder
cadre from the post of Joint Director of Education. Today, out of 7
posts of Director of Education, 3 posts are filled in and 4 posts are
vacant. Thus, these posts are required to be filled in as per the
Recruitment Rules of 2018 by way of promotion from the feeder
cadre of Joint Director. However, the persons who are working as
Joint Director and who have completed minimum 3 years in that
post is eligible and can be considered for promotion to the post of
Director of Education. Today out of 17 posts of Joint Director,
only one post is filled in and that person is retiring on 31.5.2023.
Thus, in all 16 posts of Joint Director are vacant and it is informed
at the Bar that the persons who are eligible for appointment to the
post of Joint Director from the cadre of Deputy Directors have filed
O.A Nos 543 & 546/2023 before this Tribunal and who will be
completing their requisite period of minimum 3 years in December,
2023. Thus, those Joint Directors will be eligible for promotion to
the post of Director after 3 years. It is shocking but undoubtedly
true that it is an extraordinary exceptional circumstance. Under
such circumstance, the posts are required to be filled in. However,
while filling up the posts the Government cannot go against the
Recruitment Rules of 2018 and their own policy of G.R dated

17.12.2016, which is a matter of concern.

7. I restrain myself from analyzing further the Recruitment
Rules and the G.R as I am of the view that both the applicants are
at present appointed and working as Director of Education, hence
due to appointment of Respondents no 3 & 4, no legal right of the
applicants is going to be violated. The submissions of learned
counsel for the applicants that applicants no 1 & 2 will have to
hand over the charge to Respondents no 3 &* 4 who are not

competent and having experience and they are not eligible as per
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the Recruitment Rules dated 18.1.2018 and G.R dated 17.12.2016,
cannot be appreciated when the applicants have no locus standi to
pray that the order dated 4.5.2023 passed by the Respondents is
illegal. However, it is necessary to state in order to avoid further
legal complication and multiplicity of litigation that the State is

required to reconsider the advertisement issued on 30.1.2022.

8. In view of the above, Original Application stands disposed of.

Sd/-
(Mridula Bhatkar, J.)
Chairperson

Place : Mumbai

Date : 10.05.2023
Dictation taken by : A.K. Nair.
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